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Heroism in Civil Office. 


It is not often that we think of a merely 
civil oflicer as a hero in the performance of 
But 
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his duty. there are times when a man 


ly about a plain duty in the 
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A Case of Extortion. 


\ pathetic incident is reported in the 
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newspapers of an aged official, much re- 
spected in the community, who was brought 
Judge Endlich in a 


before Pennsylvania 


‘ourt recently and sentenced for extortion. 
The judge was touched by a consideration of 
the interests of the family of the accused 
eharacter which he 


respects, but 


ind of the excellent 


iimself had borne in most 


. e ' 
said the matter was far too grave to be 
passed over by a mere fine, and therefore he 
imposed a sentence of imprisonment. Such 


1 judginent is in every way creditable to the 
‘court. Sympathy for the criminal in such 
who is weak 


Judges, like 


ther people, sometimes see so vividly the 


i case may draw a judge 


iway from his plain duty. 
pitiful condition of the individual criminal 
is to be blind to the necessity and duty of 
loing justice in order to repress other such 
rimes which would bring much greater evil 
on other persons. The sutlering that is di 
rectly before their eyes is likely to outweigh 
far greater suffering which is not immedi- 
ately in sight. These considerations apply 
especially to cases in which criminals of 
govd family and of good standing ‘in the 
ommunity are brought to judgment for 
crimes, not of violence, but of corruption. 
\ well-dressed, 


eated, and refined criminal, with 


well-mannered, well-edu- 


excellent 


family and social connections, when his 


rime has been committed, not with blood 


and violence, but by quiet and secret meth- 


nis, is 


especially when he is evidently 


sorry for what he has done—likely to draw 


heavily on the sympathies of the court and 


the community, but it is just this class of 


which are most dangerous to the 


erimes 


public welfare. Those secret and corrupt 


methods which corrupt the integrity and 
honor of the people demand the most inflexi 


ble justice. 


Barbarous Child Labor. 


Thirteen hours continuous labor, except 
ing twenty minutes for dinner, is reported 
is the daily schedule for children, as well 
Alabama “The 


Children,” in which the horror 


is adults, in an factory. 
Cry of the 
of child labor in England was brought, by 
Mrs. Browning, to the attention of the pub 
lic, was a protest against inhumanity not 
much this. In 


greater than Alabama, in 


Georgia, and in Pennsylvania, at least, some 


earnest attempts have been made to secure! 
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legislation for the better protection of child 
Without having investigated the 
facts, it is not possible to state what are the 
exact conditions of child labor in any par- 
But it is beyond doubt 


laborers. 


ticular instance. 
that there are in many places conditions 
which disgrace the community, the state, 
and the nation. 
“Still all day the iron wheels go onward 
Grinding life down” 
lf it be true that 
work thirteen hours per day, the fact can- 


children anywhere 


not be made too public. The employers will 
very likely contend that the business can- 
not be carried on at all unless they are pet 
mitted to 
So, in Parliament it was boldly de 


enforce these inhuman regula- 
tions. 
clared that the mines could not be operated 
if legislation should interfere with the con 
child 


when 


under which labor was em 


them, 


ditions 
ployed in wretched children 
were doomed to work there so constantly 
that they never saw daylight except on Sun- 
days. The hope of humanity largely rests 
upon the unselfishness of those who give 
time and effort to better the conditions of 
their fellowmen, but they have to struggle 
against the selfish greed of those whom hope 
of gain blinds to their own heartless inhu- 
Those built on 


the crushed lives of children may enjoy it. 


manity. whose wealth is 


“But the child's sob in the silence curses deeper 
Than the strong man in his wrath.” 
c= << a 


A Peculiar Case in Trover. 


The measure of damages in an action of 
trover for a horse was decided on a peculiar 
state of facts in the case of Davis v. Hyzer, 
in the county court of Delaware county, N. 
Y., not long since. The defendant had re- 
purchased the horse from the plaintiff, to 
IIe sold 
the horse for $50 and bought it back for $40. 
He agreed to 
note for $50 on payment 


whom he had originally sold it. 
return the purchase-money 
of $10, but this 
lie was unable to do, as he had in fact sold 
Plaintiff claimed that defendant 
vas liable for the conversion of the horse 


the note. 


on the ground that he had obtained it by 
that he 
surrender the 


falsely representing owned and 


would original purchase 


money note. The question was whether in 
this action for conversion of the horse the 
measure of damages was the $40 which de 


fendant had agreed to pay on the repur- 


| chase, or the actual value of the horse. The 


exclusion of evidence on the part of the de- 
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fendant of the value of the horse was held 
to be error for which the judgment must be 
reversed. 

This case, while involving so small an 
amount, makes a good illustration of the 
rules governing the remedy of trover. In 
an action on the contract plaintiff could, of 
course, recover the contract price of $40, but 
when he chose to sue for conversion the 


court deniea the right to recover any more | 


than the value of the property converted. 
The right to sue in trover for property ob 
tained by fraudulent contract did not seem 
to be contested. Such right is clearly sus- 
tained in Baird v. Howard, 51 Ohio St. 57, 
22 L. R. A. 846. The limiting of damages 
to the value of the property is so well es- 
tablished that it would not ordinarily be 
questioned, but under exceptional circum- 
stances the application of the rule is con- 
tested, as in Griggs v. Day, 196 N. Y. 152, 
18 L. R. A. 120, where a pledgee surrender- 
ing pledged notes without authority from 
the pledgeor was held liable in an action for 
conversion only for the actual value of the 
notes, though that was iess than their face 
value. 


rule limiting recovery in trover to the ae- 


Decisions like this show that the 


pathetic imeident 1s reported in the 
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him. Misrepresentations as to his age or 
other matters, by which he obtains a con 
tract, are held in England insufficient to 
make an infant liable, for the reason that 
this would be really an enforcement of the 
contract. and that the deception is part of 
the contract. 


hand, the overwhelming weight of authority 


In this country, on the other 


is to the contrary, though Massachusetts 
and Maryland have adopted the English 
dectrine. The question has been settled in 
four states (lowa, Kansas, Utah, and 
Washington} by statutes prohibiting the 
disaflirmance of an infant’s contract where, 
on account of misrepresentations as to his 
majority, or from his having engaged in 
business as an adult, the other party had 
good reason to believe him capable of con 
tracting. An infant’s misrepresentations 
as to the property which he sells are re- 
garded as part of the contract, for which he 
cannot be held liable. For injuries which 
an infant does to property in his hands as 
bailee, he is held not to be responsible, if 
the darfages are occasioned simply by his 
ignorance or negligence, but, if he damages 
the property by any deliberate or intention- 
al wrong, he is held in most states to be lia- 


tual value of the property converted will be ble, notwithstanding any stipulation in the 


strictly enforced. One who has a right to contract to the contrary. 


a greater sum must seek another remedy, 


-”- 


Infant’s Liability for Torts. 


The general doctrine that an infant is lia- 


For refusal to de- 
liver goods which he has in his possession as 
bailee all the courts sustain his liability 

|In case of contracts other than bailments 
the same distinction between negligence and 
wilful or deliberate wrongs is maintained, 
and for torts more remotely connected with 


ble for his torts has long been so weil es- | contracts the infant is generally held lia- 


tablished that only the exceptions to it are 
of interest. But the exact limits of the 


doctrine and of the exceptions are not al- 


ways clearly understood. In Lowery r. Cate 


(Tenn.) 47 3. 3. A. 673, the court refused 


ble. An infant trustee is not generally 
made to account for assets received when 
under age, but, if he occupies an office for 
which he is ineligible, he can be held liable 


for his oflicial acts in tort. An accounting 


to hold an infant liable for negligence in the for, or specific restitution of, property ob 


performance of a contract for threshing 
grain, as a consequence of which there was 
a tire causing much loss. 


the action was deemed to be, not a tort in 


The gravamen of 


tained by an infant’s fraud can be compelled 
in England, but not usually in this country. 

As to estoppel of an infant, there are two 
First, where, in an action 


classes of cases: 


dependent of the contract, but an injury to upon a contract induced by his fraudulent 


be made out only by proving the contract 
and showing negligence in its performance. 
The annotation to the case carefully reviews 
the English and American decisions on the 
subject. While there is no conflict as to an 
infant’s liability for torts not connected 
with contract, there is conflict as to liabil- 
ity for torts which he commits to induce an- 
other person to enter into a contract with 


misrepresentations that he was of age, he 
sets up his infancy as a defense; and, sec- 
ond, where he has given a deed of property, 
or executed a release for money due him 
and Jater seeks to recover the property, or 
compel a second payment, upon the pretense 
that he has elected to avoid his deed or 
contract of sale, or release, upon reaching 
his majority. As to the first class he ts 





earnest attempts have been made to secure’ 
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nut estopped, except in a few jurisdictions, 
and never in an action strictly at law, upon 
the contract. This is upon the ground that 
of 
validating the contract, against the policy 
of the law. 


generally 


estoppel would have the effect simply 


But as to the second class he is 
this 
though some few cases hold that the doc- 


estopped in country (al 
trine of estoppel dees not apply at all to in 


fants), and always in England. 


A Novel Trust. 


The creation of a trust the eourt to 
effectuate the the 
terms of which cannot be enforced seems to 


by 
purpose of a contract 
be a new phase of the law of trusts, though 
well-settled fairly justify this 
new development of the subject. Such a 
trust is held by the New York court of ap- 


principles 


peals, in Western Union Telegraph Co. v. 
Shepard, 169 N. Y. 170, 58 L. R. A. 115, to 
be implied where, in a conveyance of land, 
an invalid attempt was made to reserve “all 
right of 
vated railroad company fer all past, pres- 
by it to the 

While this 
provision is held by the court to be ineffect- 
to right of the 
grantor against such company, it is held to 


claim or action” against an ele- 


ent, or future damages done 


value or use of the property. 
ual reserve any action in 
be effectual to raise an implied trust by 
which the grantee, or a subsequent purchas- 
for 
such injuries to the property by the elevat- 


er with notice, who brings an action 


ed railroad, will hold the proceeds of the 
The 
court cites authorities to the general doc- 


action as a trustee for the grantor. 


trine that equity will not permit a dishon- 
est advantage to be gained under a technical 
rule of law, and that it looks to the sub- 
stance of things, and will carry out the 
spirit and intention of a contract; but it 
does not cite any authorities to the exact 
point that a trust may be implied to effect- 
uate the purposes of a contract which ean- 
not be carried out in terms. Neither does 
the court lay down any general proposition 
of this kind. 
in reality the embodiment of such a prin- 


jut the decision rendered is 


ciple, as it does raise an implied trust to 

; al 
earry out the purpose of the contract, which | 
failed. 


exclusion Of evidence Of Lie part OF LHe er 
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Ala. 357, 5 So. 572, which held that a trust 
in the nature of a claim for unpaid pur- 
chase money would be raised to indemnify 
the vendor where the consideration for the 
conveyance of land to a married-woman was 
her to make a will in favor of 


her husband and this failed by her death 


agreement 


after receiving the conveyance without mak- 
ing the will, and it was impossible to en- 
force her promise as a contract because of 
A trust 
tained to the extent of the promised testa- 


the defense of coverture. Was sus 


mentary interest. 


There are other cases of oral contracts 
Which are held void under the statute of 
frauds in which trusts are implied, but 


these proceed on a doctrine peculiar to the 
equitable of the statute of 
frauds. which is that, as the statute was 
enacted for the of preventing 
frauds, equity will not apply it in such a 
Way as to perpetrate a fraud. 


application 
purpose 
There are 
also cases in which equity enforces a parol 
agreement between testator and devisee by 
making the latter a trustee for the effectu- 
ating of the particular purpose contem- 
plated. 

A consideration of the authorities on this 
subject clearly shows that, while the above 
New York case cannot fairly be cited to the 
broad doctrine that a trust may always be 
implied to effectuate the purpose of a con- 
tract which is unenforceable, it does fairly 
support the more limited proposition that 
where a contract under which a fund is to 
be paid as part of the consideration for 
property is invalid because of some techni- 
cal rule of law which does not affect the 
conveyance, equity will impress the fund 
with a trust for the benefit of the grantor, 
even in the absence of fraud in making the 
contract. 

- 


Teachers’ Pensions. 


Two recent cases have passed upon the 
legality of a system for pensioning school 
teachers by deducting a percentage of their 


wages to create an insurance fund. One of 
these is State ex rel. Jennison v. Rogers 
(Minn.) 58 L. R. A. —, 91 N. W. 430. 


This case denied the legality of rules and 
regulations of the board of education of the 


The court’s failure to cite any prec-|city of Minneapolis requiring 1 per cent of 


edents exactly on this point is due to the in-| the salaries of all teachers to be deducted 


ability to find them. The nearest to a prec- 
edent is the case of Manning v. Pippen, 86 





and paid into a fund for annuities to teach- 
ers who became incapacitated by long serv- 
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| 
ice, although they had entered into a con- 
tract consenting to the diversion of such 
percentage of their salaries for such pur- 
pose. The decision was that the board had 
no power, under the law, to require any 
such stipulation by the teachers. The other 
ease was that of Hubbard v. State ex rel. 
Ward (Ohio) 58 L. R. A. —, 64 N. E. 109. 
This case denied the validity of a state stat- 
ute which provided for penrsioning public 
school teachers in the city of Toledo by de- 
ducting a percentage from their salaries to 
create a pension fund. Aside from the ob- 
jection that the act violated a constitutional 
provision against laws of a general nature 
that do not have a uniform operation 
throughout the state, the act was con- 
demned as violating the constitutional re- 
quirement of uniform taxation, or that | 
which prohibited the taking of private prop- | 
erty without due process of law. It was 
held that, if the deduction of this percent- | 
age was for a public purpose, it was invalid 
because any taxation for such purpose | 
should be general, while, if it were not for 
a public purpose, the property of the teach- | 
ers was taken without due process of law. | 
It was a case of the taking of money from 
one person against his will for the benefit 
of another. To meet the contention that 
the teachers did consent by the terms of 
their contract, the court said they accepted 
their appointments subject only to the valid 
and constitutional laws of the state, and 
were not estopped from denying the validity 
of the act. 
very brief. It treats the point merely as 
one of estoppel, and does not discuss the 
question of contract. Of course, a contract 


On this point the opinion is 


with the teachers could not give validity to 
an unconstitutional statute, but when the 


yround of attack is that the property of the } 





teachers is taken without due process of 
law it makes at least a plausible answer to 
say that the property was taken by their 
voluntary agreement. Their acceptance of 
their appointments is voluntary, while the 
constitutional provision against taking 
preperty without due process of law applies 
to a deprivation of property without the 
owner's consent. The agreement to this con- 
dition by the teacher doesnot lose its vol- 
untary character because the teacher would 
prefer to have that condition removed. The 
teacher might prefer many other changes 
in the contract, but when he accepts it, 
however much he may dislike some features 





of it, his acceptance is voluntary. A con- 
stitutional provision as to due process of 
law does not seem to be sufficient, therefore, 
to cover this case of a voluntary contract. 
This case evidently does not say the last 
word upon the subject. While the question 
is by no means free from difficulty, there is 
much ground for contending that it is with- 
in the power of the legislature, as a meas- 
ure of public policy, to adopt a system by 
which every teacher employed in the public 
schools shall take his position subject to a 
condition that a percentage of his salary 
shall be turned into a teachers’ pension 
fund. At any rate, it seems incumbent on 
those who seek to condemn the statutes to 
find therefor some other constitutional pro- 
vision than that of due process of law. 


> —_—__—. 
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LAWYERS’ REPORPS, ANNOTATED. 


Book 57, Parts 5 and 6, 


Mentioning oniy complete notes tberein con- 
tained, without including mere reference notes 
to earlier annotations. 

Auctions, 

Right to withdraw property from an 

auction sale after it has been of- 


fered :—(I.) Scope; (II.) in England 
and Canada: (a) withdrawal after 


bids; (b) withdrawal before bids; 
(IIl.) in the United States: (a) in 
general; (b) judicial and _ official 
sales; (IV.) summary 784 
Courts. 
Tower of court to call and examine 


witnesses :—(I.) Power of court to 
call witnesses; (II.) power of court to 
examine witnesses: (a) to. elicit 


facts or supply evidence: (b) in order 
that the questions or answers may be 
understood; (c) to keep witnesses 
within bounds; (d) where they are re- 
luctant; (e) leading and improper 
questions; (f) suggesting a change in 
the form of quesiions; (9g) cross-ex- 
amination of witnesses; (h) showing 
partiality or prejudice; (i) objection 
and exception to action of trial court; 
(j) summary 875 
Eminent Domain. 

What lands are to be deemed part of the 
tract damaged by taking a portion 
thereof under eminent domain :—(I.) 
Different holdings; (II.) property in 
city: (a) separated by highways, 
railroads, or other property; (b) 
separated by plat lines; (c) separat- 
ing and severing buildings; (d) part 
of lot or lots injured; (III.) farm 
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lands in a contiguous body: (IV.) garded as defects; (XII.) defects in 


farm lands separated by highways, temporary appliances constructed by 
railroads, canals, or other property; | the servants themselves, not deemed 
(V.) lands in different counties; ( VI.) | to be chargeable to the employer; 
summuary 932 (XIII.) duty of servant to report de- 
Infants. fects: (a) siatutory and common- 





Liability of an infant for toris:—-(T.) law doctrines compared; (0) position 

General liability of an infant for of a servant who fails to report a de 
torts: (1I.) tort in inducing a con 
tract: (a) by fraudulent representa 


fect; (c) position of a servant who 
bas reported a defect 817 
|Parent and Child. 
Parent's duty to support child as af- 
fected by child's interest in trust es 
tate or other property :—(1.) Intro 


tions; (¥) by false warranty: (IIT.) 
tort in the performance ef a contract: 
(a) contract of bailment: (1) dam 





age to property. by negligence; (2) | 
damage to property by wilful act; ductory; (II.) obligation of parent 
(3) refusal to deliver property; (Db) who has ability to support; (iII.) ap- 
contracts other than bailment: (1) by plication of child's property (a) 
negligence; (2) by other acts; (IV.) in general; (b) in particular cases: 
other torts arising from contracts; | (1) contract; (2) express trust for 
(V.) estoppel of an infant by his 
fraud: (4) when estopped to plead | 

| 

} 

} 

| 


maintenance; (3) gift to parent for 
maintenance; (4) where trustees have 
infancy in an action on contract; (6) discretion; (5) where there is a direc 
when estopped to reassert title, or to tion for accumulation, or no express 
demand a second payment; (c) when authoriiy for use of income; (6) 


compelled in equity to make satisfac where infant's rights are contingent: 





tion for his fraud; (VI.) liability of (©) to what extent: (1) need of 
an infunt as trustee or officer; (VII.) child; (2) past and future mainte- 
summary 673 | nance; ¢3) income and principal: 
Parent's duty to support 728 (1V.) rights of creditors: (V.) sum 
Judicial Sale. mary 728 
See AUCTIONS Torts. 
Master and Servant. { Liability of infant for 6733 
Statutory liability of employers for de- Witnesses. 
fects in the condition of their plaut :— Power of court to call and exemine ST) 
(I.)Introductory remarks; (II) ef |} The part containing any rote indexed will 
fect of these statutory provisions as to ibe sent with Case AND CoMMEN?T for one year 
defects: generally; (III.) master not | for 21. 
liable unless the defect alleged was | 


the proximate cause of the injury: 
(1V.) what instrumentalities are cov- 


ered by the terms “ways,” ete.: Among the New Decisions. 


(a) two or more descriptive terms j 


— <-> a 


used in combination; (Db) ‘ways; 


(c) “works;:” (d) “machinery :" (e) Banks 
“plant: ¢V.) significance of the qual- 


ifying phrase, “connected with or used , 7 
in the business of the employer :” ' False representations by a defaulting 


itv to the 
bank and the value and eondition of seeuri 





(a) instrumentalities temporarily used bank president as to his lial 
by servants in the transaction of the 


business: (0b) structures, ete. in 


ties already furnished by him are held, in 





course of erection or demolition: (¢) 


instrumentalities not yet brought | Tecumseh National Bank v. Chamberlain 
into use, or disused: (VI.) what con- | Banking House (Neb.) 57 L. R. A. S11, not 
stitutes a defect; (VII.) specific ex- !to be binding upon the bank so as to enab'e 
amples of defects: (a) defects in the la person furnishing securities at his re 


condition of the ways: (%) defects 3 . 2 
a ae aa ees quest, with knowledge of the purpose for 
in the condition of the works; (c) de- | ‘ 

fects in the condition of the machin- 


ery: (d) defects in the condition of upen such representations as a defense in 


which he intends to use the same, to rely 


the plant: (VIII.) conditions not ja subsequent action by the bank to foreclose 
amounting to defects; (INX.) defect- | 
ive system, employer liable for; (X.) 


its lien on such securities. 


not discovered or remedied owing to cnspitnisienenn 
negligence, ete.: (a) generally; (b) 
not discovered; (c) not remedied; 
(d) persons intrusted with the duty, 
ete.; (XI.) abnormal conditions re- 
sulting from the use of the appliances 
furnished by the master, how far re- drawn against “indorsed bills of lading® 


Bill of Lading. 


Money paid by the drawee upon a draft 
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which are in fact fictitious, and accepted 
“against” such bills in ignorance of the 
fraud, is held, in Guaranty Trust Co. v. 
Grotrian (C. C. A. 2d C.) 57 L. R. A. 689, 
to be recoverabie from the payce. 


Building and Loan Associations. 


See CoNFLICY oF Laws. 


Carriers. 


One who enters and rides upon a train 
I 


which he knows, or by the exercise of rea- | 


sonable diligence could know, is prohibited 
from carrying passengers, is held, in Pur- 
ple v. Union Pae. R. Co. (C. C. A. Sth C.) 
57 L.. R. A. 700, to be a trespasser and not 
a passenger, and the only duty of the rail- 
road company toward him is held to be to 
abstain from wanton or reckless injury to 
him. 

A passenger who leaves his ear of his 
own votition for some purpose of his own 
not incident to the journey he is pursuing 
and at a place not designed for the dis 
charge of passengers is held, in Chicago, R. 
I. & P. Co. rv. Sattler- (Neb.) 57 L. R. A. 


ing and severing buildings : (d) part 
of lot or lots injured; (III.) farm 


sides money so far invalid as to furnish the 
owner no protection from the claims of sub 
contractors and materialmen is held, in 
Stimson Mill Co. vr. Braun (Cal.) 57 L. R 
A. 726, to be an unconstitutional infringe 
| ment of the owner’s right to the possession 
| and enjoyment of his property. 

| <A statute making the specification of 
weights in bills of lading issued by railroad 
companies for hay, grain, etc., shipped over 


their lines, conclusive evidence of the cor 


rectness of such weights, is held, in Mis 
souri, K. & T. R. Co. v. Simonson (Kan.) 
57 L. R. A. 765, to be unconstitutional. 

The legislature is held, in Lexington vr 
Thompson (Ky.) 57 L. R. A. 775, to have no 
power to fix the salaries of firemen em 
ployed by municipalities, although there is 
no limitation on such power in the Consti 
tution, since that is a matter of local gov 
ernment, never delegated to the legislature 

The exemption of persons who go from 
house to house or place to place, vending 
their own products, from the payment of a 
license tax imposed by statute on peddlers, 
is held, in Rosenbloom rv. State (Neb.) 57 
L. R. A. 922, not to render the act invalid 
as in violation of the uniformity clause of 
the Constitution. 


890, not to be entitled to the protection ofa | 


statute making a carrier liable for all per- 
sonal damage inilicted on a passenger being 
transported over its road. 


Conflict of Laws. 


Whether or not a loan by a foreign build- 
ing and loan association to a resident of the 
state, secured by mortgage on land within 
the state, is usurious, is held, in National 
Mutual B. & L. Asso. v. Brahan ( Miss.) 57 
I. R. A. 793, to be determined by the local 
laws, notwithstanding the notes are payable 
at the domicil of the corporation, if it has 
localized its business by establishing boards 
throughout the state, to which payment of 
loans are to be made. 





Constitutional Law. 


A statute making a contract for the con- 
struction of a building in which the con- 


tract price is payable with something be- ~ 


Contracts. 


An accepted offer to sell or deliver arti- 
cles at specified prices during a_ limited 
| time in such amounts or quantities as the 


acceptor may want or desire in his busi 
ness, without any statement of the amount 
or quantity, is held, in Cold Blast Tran- 
portation Co. v. Kansas City Bolt & Nut Co 
(Cc. C. A. 8th C.) 57 L. R. A. 696, to be 
without consideration and void. 

Damage from diminution of yield becaus 
of breach of contract to furnish fertilizer 
to assist in making a crop is held, in Hei 
ring v. Armwood (N. C.) 57 L. R. A. 958. 
not to be too remote to sustain an action 
for the breach. 


Criminal Law. 

One accused of a capital offense is held. 
in Re Ascher (Mich.) 57 L. R. A. 806, not 
to have been in jeopardy so as to bar a sub 
sequent trial, where, after the jury had 
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| 
en impaneled and the trial begun, the 
discharged 


yuage them after ascertaining, 


Ly independent investigation, that some of 
them were so prejudiced in favor of the ac- 
cusccd as to be incompetent, and had endeav- 


ored to jurors, 


belittled 
te’s evidence, procured the intoxica- 


prejudice other 


/ 


tion of the bailiff, and obtained communi- 
cation with persons not jurors. 
fhe adoption of a new constitution re- 


serving the right of trial by jury “as here- 


totore enjoyed” is held, in State v. 
(Mo.) 57 L. R. A. not to include the 
right which had existed by statute for many 


Hamey 
846, 


years of having the jury assess the punish- | 
ment in criminal cases whenever there is an 


alternative or discretion in regard to it. 
| 


Damages. 


In assessing the damages against a car- 
rier for breach of its contract to transport | 
a corpse, it is held, in Louisville & N, B. | 


Co. v. Hull (Ky.) 57 L. R. A. 771, that} 
mental suffering may be considered. 


| 


Discovery. 

The production of broken machinery is 
held, in Reynolds v. Burgess Sulphite Fibre 
Co. (N. H.) 57 L. R. A. 949, to be compell- 
able, for examination by persons intending 


to testify as experts in an action at law for 
personal injuries caused by its breakin 


r 





Eminent Domain. 

Tn awarding damage to one, a portion of 
whose land is sought to be condemned for 
publie use, for injury to his remaining land 
it is held, in Sharpe v. United States 
C. A. 3d C.) 57 L. R.A. 
to tracts net connected 


(C. | 
932, that injury 
with and held un 
der different titles from, although adjoin | 





ing, that from which the parcel is taken, | 
cannot be considered. 


Equity. 





also included within the terms of prior 
deeds of trust purporting to cover such as- 
sets as after-acquired prope:ty of the debt- 
or, is held, in Horner-Gaylord Co. v. Faw- 
eett (W. Va.) L. R. A. 869, not to be 
maintainable by an execution creditor who 


hau levied on the property before posses- 


sion was taken by the assignee, on the 
ground that the deeds of trust were void as 


to such property. 


Evidence. 

The admission of testimony of physicians 
appointed by the court to examine plaintiff 
in an action for negligent injuries, as to the 
result of an examination made after defend- 
ant’s motion for such examination was 
withdrawn, is held, in South Covington & C,. 
Street Ry. Co. v. Stroh (KKy.) 57 L. R. A. 


875, to be erroneous. 


Execution. 


A bicycle used by a painter, paper- 


hanger, and billposter to earn a livelihood 


|} is held, in Roberts v. Parker (Ta.) 57 L. R. 


A. 764, to be within the provisions of a stat- 
ute exempting from execution the team of 
a laborer who is the head of a family, and 
the wagon or other vehicle, by the use of 
which he earns his living, although the bi- 
eyele was not known when the statute was 
enacted. 


Forgery. 


To add to a canceled check the words “in 


| full of account to date” with intent to al- 
| ter its effect as a receipt, is held, in Gordon 


(Va.) 


tute forgery. 


v. Com. 57 L. R. A. 744, to consti- 


Fraud. 


Ss IIUSBAND AND WIFE. 


See BANKS; 


Gas. 


A natural gas company having authority 


A suit in equity to reach assets included | to lay its mains in a public street and sup- 


in a general assignment for creditors, and 


ply gas to consumers, charging a flat rate 





er- 
od 


at- 
of 
ind 
of 
bi- 


Vas 


rity 


sup- 
rate 
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by the month, or a certain metre rate per 
thousand feet, is held, in Indiana Natural 
& 1. Gas Co. v. State ex rel. Ball (Ind.) 57 
L. R. A. 761, to have no. right to enforce 
the latter rate against a single consumer, 
if it makes an unjust discrimination 
against him. 


Highways. 

A person who has rightfully placed poles 
and wires in a street for the purpose of 
lighting the street is held, in French r 
Robb (N. J. Err. & App.) 57 L. R. A. 956, 
not to lose his right to maintain them as 
against the owner of the soil because he 
uses them wrongfully for private lighting. 


Husband and Wife. 


A wife who takes a conveyance of prop- 
erty from her husband with knowledge that 
he intends thereby to hinder and defraud 
his creditors, and who, in order to procure 
a loan to herself, conveys the property as 
security to one ignorant of the fraud, is 
held, in Bigby v. Warnock (Ga.) 57 L. R. 
A. 754, to be personally liable to a judg- 
ment creditor of her husband ‘for the 
amount of the loan, or a sulliciency thereof 
to satisfy such judgment, although the 
property was conveyed to her in payment of 
an alleged debt due her by her husband. 

A married woman is held, in Kitchen v. 
Chapin (Neb.) 57 L. R. A. 914, to be liable 


} 

| sented to the public and caused to be bap- 
| tized into church as the children of lawiul 
| wedlock. 


} 
| —_— 


Infants. 

Negligence of an infant in performance 
|of his contract to thresh grain, which re 
{sults in the destruction of the grain and 
the shed covering it by fire set by sparks 
from the engine, is held, in Lowery v. Cate 
(Tenn.) 57 L. R. A. 673, not to render him 


-lliable for the loss, 


Insurance, 

An insurer which receives an assignment 
of the mortgagee’s claims against the mort- 
gagor upon paying him the amount due by 
it under its policy on mortgaged property 
}is held, in New Hampshire Fire Ins. Co. v. 
National Life Ins. Co. (C. C. A. 8th C.) 57 
| L. R. A. 692, to have no right in an account- 
}ing of all sums received from the various 
| policies on the property by the mortgagee, 
| who is seeking to enforce his mortgage for 
an unpaid balance, to insist that he should 
be charged with the portion of the sum re- 
{ceived under another policy which he is 
|charged to have wrongfully permitted to 
{have gone to the mortgagor, where the 
|amount kept by him out of such payment 
|was more than the share of the mortgage 
indebtedness chargeable to that policy. 

A clause in a policy of fire insurance re- 


on her guaranty of a promissory note owned | quiring the assured to keep the books and 
by her and made payable to her order, and | inventories of his business securely locked 
the purchaser of such a note is held not to lina fire-proof safe at night and at all times 
be driven to an inquiry of the purpose to| when the building is not actually open for 
which she intends to devote the proceeds of | business is held, in Phenix Ins. Co. v. 


a sale thereof. 

Although the beginning of a cohabita- 
tion was meretricious, each of the parties 
having a lawful spouse then living, it is 
held, in University of Michigan v. Me- 
Guckin (Neb.) 57 L. R. A. 917, that there 
is sufficient evidence of a lawful marriage 
where, after the obstacles thereto were re- 
moved by decree of divorce, the parties con- 
tinued for a long term of years to live to- 
gether as husband and wife and continu 
vusly represented themselves to the public 
as such, and five children were born of the 
union, whom the parents unitedly repre- 


| Schwartz (Ga.) 57 L. R. A. 752, not to ap- 

ply to a suspension of business caused by a 
tire raging in the vicinity and threateniag 
the consumption of the building, the same 
not being actually shut up, and business op- 
erations being interrupted because of the 
threatened danger. 

Insurance against loss through liability 
for personal injuries is held, in Bain v. 
Atkins (Mass.) 57 L. R. A. 791, not to con- 
stitute a trust fund for the benefit of the 
iniured person, and he is held to have no 
right to maintain action against the in- 
surer to reach such fund, where, before his 
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claim the insured is established, 


the insurer satisfies its obligation to hiin 


against 


under the policy, although, by reason of the 
insolvency of the insured, the claim will be 


otherwise unenforceable. 


Judicial Eales. 


An executor offering land for sale at pub 
is held, in Tillman v. Dunman 
L. R. A. 784, to have the right to 


withdraw the same at any time before the 


lic outery 


(Ga.) 57 


hammer falls. 
land 
( Neb.) 


not to pass to a purchaser 


the 
Bank of Ohiowa 


Annual erops growing 
held, in Aldrich v. 
L. R. A. 920, 
at judicial sale. 


on 


a7 


Landlord and Tenant. 


A landlord is held, in Gardner v. Rhodes 


abutting the rented premises, although the 


ice resulted from water flowing from the 


landlord’s property through a ditch placed 
the landlord of 


olf the 


there by for the purpose 


carrying refuse water across the 
sidewaik. 

The revocation of a parol license to con 
dam and ditch on the land of the 
is held, in Hicks Bros. v. 
Mill Co. (Ala.) L. R. A. 


to be prevented by the fact that large ex 


struct a 


licensor Swift 


Creek 57 720, not 


penditures had been made on the faith of it. 


that it owledge that 


or kn o 
such expenditures 


was given with 


would be made. 


Master and Servant. 


\ railroad company running its trains 
over another road by permission is held, in 
Brady v. Chieago & G. W. R. Co. (C. C 


Sth C.) 57 L. R. A. 712, to be liable to its 


employees for the negligence of the servants 
of the absolute duties of the master, but 
not to be liable for their negligence in dis 
charge of their duties as servants. 


A servant having authority to direct and 








eontrol others is held, in Southern Pacific 





COMMENT. 


Co. v. Schoer (C. C. A. 8th C.) 57 L. R. A. 
707, to be a vice principal of the master, for 
whose negligence the master is liable, al 
he in performing 
the absolute duties of the mastet he 
a negligent act causing injury to 
under his 


though is not engaged 


when 
commits 


one control and is not actually 


engaged in exercising his power of superin 
tendence over the injured servant, under a 
statute making all 
thority to direct and = superintend other 


servants vice principals of the master. 


servants who have au 


engine without a hand 


hold on the tender is held, in Coley v. North 
R. Co. (N. C.) L. R. A. 


not to constitute an assumption of the risk 


Using a switch 


Carolina 57 $17. 


are} 


of such defect by the employee, where the 
statute makes railroad companies liable for 
injuries to employees from ‘ 
ithe 


defect in 
appliances,” 
to 


“any 


machinery, ways, or and 


makes void any agreement Waive the 


benetit of the statute 


| 


Municipal Corporations. 
A city is held, in Her v. { Neb.) 
L. R. A. 895, to have no right to 
monopoly to one individual by contract to 


Ross 57 


(Ga.) 57 L. R. A. 749, not to be liable for | 
injury received by a person from falling on 
ice which had been allowed by the tenants | 
to accumulate and remain on a sidewalk | 


grant a 


enter upon the private premises of the in 
habitants of the city and, at their expense, 
collect and remove those innoxious substan 


es, such as ashes, cinders, and other sub 


stances not in themselves nuisances, though, 


if allowed to accumulate, they would be- 


come such, or which may be utilized for 


some beneficial purpose. 


Negligence. 


\ 

}water 
j We rks 
\. 


lon 


that hot 
in Brinkley Car 
( Ark.) Ray 


724, to have no right to recover damages 


old, know ny 
held, 


boy six years 


will burn, is 


Mfg. Co. v. 57 


Cor per 


injuries received from voluntarily ot 


carelessly walking into a pool of it, formed 


by emptying a boiler on premises upon 


which he is trespassing. 


ef the licensing corporation in the discharge | 


Parent and Child. 

A man who receives property in trust for 
the support of his wife and children is held, 
‘in National Valley Bank v. Hancock (Va 


? 





med 


upon 


for 
reld, 
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57 L. R. A. 728, to have no right, after 
mingling the income with his own funds for 
a period of years, without keeping or stat- 
ing an account, and making improvements 
on the trust property, to go back, charge 
himself with the income received, and credit 
the account with the costs of the improve- 
ments, leaving himself debtor to the benefi 
ciaries, on the theory that it was his per- 
sonal duty to support his family, for the 
purpose of preventing his creditors from 
reaching the improvements. 





Railroads. 

A railroad company operating a portion 
of its railroad bridge as a toll bridge for 
travelers with horses is held, in Kentucky 
& I. Bridge Co.’s Receivers v. Montgomery 

Ky.) 57 L. R. A. 781, to be under a duty 
to keep a lookout for the purpose of discov- 
ering whether or not teams on the bridge 
have become so frightened by trains also on 
it es to become unmanageable and danger 


ous, 


Subrogation. 


One who furnishes money for the purpose 
of discharging a mortgage lien upon real es- 
tate is held, in Meeker v. Larson (Neb.) 57 
L. R. A. 901, to have no right to be subro- 
gated to the rights of the mortgagee in the 
absence of an agreement or understanding 
that the mortgage is to be kept alive for 
his benefit, or that he shall be given a lien 
on the premises in lieu of the one which has 
been discharged. 


Telegrams. 

Substantial damages are held, in Western 
U. Teleg. Co. v. Church (Neb.) 57 L. R. A. 
905, to be recoverable for breach of a eon- 
tract to transmit promptly a_ telegram 
which the company knew to be addressed 
to a physician, directing him to come to the 
sender’s house at once. 


Trusts. 


tn crder to obtain a preference over gen- 


" e : ot . — 
eral creaitors of an insolvent trustee, it is ] Vol. $6.50. 


held, in Lincoln Savings Bank & S. D. Co 
v. Morrison (Neb.) 57 L. R. A. 885, that 
the cestui que trust must show that the es 
tate out of which he claims such preference 


{has been increased to some extent by the 


| 


misappropriation of the trust property, and 
he is held to be entitled to a preference to 


the extent of such increase only. 


Usury. 

Where a debtor executes a note and mort 
gage for a loan of money at a lawful rate 
of interest, and at its maturity enters into 
a new contract with the lender for a further 
extension of the loan, which is tainted with 
the vice of usury, and the lender by agree 
inent retains the note and mortgage as col- 
lateral security to the usurious contract, it 
is held, in Chicago Lumber Co. v. Bancroft 
(Neb.) 57 L. R. A. 910, that, in a suit to 
enforce the mortgage security, the lender is 
restricted in his recovery to the amount due 
on the indebtedness at the time of making 
the usurious contract, after which all in 
terest is, by force of the statute, forfeited 


—— $< —__—- 


New Books. 


“Liquor Laws of Massachusetts, Maine, 
New York, South Carolina, Missouri, Kan 
sas.” With Extracts from Laws of New 
Jersey, Iowa, Illinois, and Maryland. Also 
a Summary of Liquor Laws of Every State 
and Territory Acting under High License, 
Low License, Local Option, Prohibition, and 
Dispensary Systems. With Articles on the 
Liquor Traflic, Gothenburg or Norwegian 
System, High License, Nationalizing of the 
Liquor Traffic, and the Referendum. A Leg- 
islative Manual with Every Other Page 
Blank for Notes. The Tuttle Company, 
Rutland, Vt. 1903. $1 by Mail Prepaid. 

This book presents a very complete re- 
view of the legislation on the sale of in 
toxicating liquors, as the above list of its 
contents shows. No other single volume 
furnishes the same information. 

“The Tax Law of New York.” By John 
N. Drake. Revised by Albert J. Damaher. 
(Banks & Company, Albany, N. Y.) Buck- 
ram, #2. Sheep, $2.59. 

“Code of Negligence.” 
Leavitt. 


By John Brooks 
(Matthew Bender, Albany, N. Y.) 
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“Commercial Paper and the Negetiable “The Equal Protecti 
Instruments Law.” By James W. Eaton 64 Albany Law Jou 
and Frank B. Gilbert. Matthew Bender.) “Damage 
1 Vol. Sb. OE: 


“Cases on International Law.” 


by 


and Edited by James Brown Scott. 


Boston Book Co., Boston, Mass.) 1 Vol. The Humorous Side 
> = i . 
Encyclopedic Digest for Tlinois.” ai Hare cE or I 

Davidson Co. St: Paul. Minn:) Val APVOINTS ARRY TO B sXECUTED na 


. vill lately presented for probate in Chicago 
mw ready. $S per volume. : 


“Redfield’s Surrogates’ Practice.” 6th the testator declares: “Of this, my last 
ed. Revised and Enlarged. (Baker, Voorhis | “il! and testament, I make, constitute, and 
& Co.. New York.) 1 Vol, $8.30. appoint Harry S.—of Dunning street to he 

“Canadian Railway Cases Annotated.” executed.” Among the provisions by which 
By Angus Macmurehy and Shirley Denison the testator attempts to dispose of the 
(Canada Law Box k Con pany, Toronto, property are the following: i 
Ont.) 1 Vol. $7.50. is “T am 60 vears, I am standing all alone 

jin this world: in so fare as having no fami- 
lie of my own. But I have some near rela- 
tion. I am at present by good health and 


ecent Articles in Caw Journals spirit. so that I know exactly what I am 
Recent A y Journals sn" 
and Reviews. 


“| Being a good standing member of the 
nary Order Mozart Lodge No. 571 with 
lusurance of funf hundred Dollars. 
tatute of Limitations in 1 nake my niece Mary F. 400 Dollars and 
55 Central L Journal, . my niece Wilhelmine F. the balance of 100 
l nt with. They leaf South 
a‘ Johnsen street, New Orleans, Lous. 
Journal, 465. “The Otter benefitt of two hundret Dol- 
f to a Suit in Per- lars from the above Harugary Order, is 
n Personal p- coming to me. T wisch to pay my funeral 
ill Which His Tes- expenses with, in luding burning ny corps 
(ssessment » Crematorium at Graceland. If there 
ournal, eis ¢ lance ef money left 
from me. 
t, Chicago. 
and harness 
H., leaving 


o 


Bugey harness 


Bruno H., he leaves at 
eect, Chicago 

stitutes for It.” ale Law Jk 1, 67. “The whole stock of Merchandise Ll have 
“Ts the n \ evising got, schall get over to Clara O. with the 
Real Estate Governed by the Rul PC clause IT paying my debts out this fond. 
struction of the Domicil of the Testator. or “My cl thine, wasche, schoos schall come 
by the Rules of the Situs of the Property?” | to even parts between Arthur and Bruno H. 
41 American Law Register, 623. “The furniture with bedd and everything 
“Questions Relating to Time in Cases of belong to this, schall have my 1 phew 

Specitic Performance.”"—41 American L: Bruno I, 
Register, 639 “The money what I have outstanding 
“Legal Aspect of Filipino War Claims.”—/ schall be collectet frem Arthur and Bruno 
64 Albany Law Journal, 411. Hi. They have got to pay out this collee- 
“Legislation to Control the Anthracite tion to my brother William H. the summe 
Coal Corporations.” —64 Albany Law Jour- | of one dollar. The rest of the money they 


nal, 418. ‘shall dewite under themselves.” 








